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STATEMENT OF THE | SSUE

The issue is whether the Type B site plan for the 78-unit
t ownhone/ condoni ni um proj ect known as Park Terrace Townhones
shoul d be approved.

PRELI M NARY STATEMENT

On March 26, 2007, the City' s Devel opnent Review Conmittee
(DRC) conditionally approved the Type B site plan submtted by
Ski pper for the 78-unit townhone/condom nium project known as
Park Terrace Townhomes (the project). On April 24, 2007,

Par ksi de- Par k Terrace Nei ghborhood Associ ati on (Associ ati on)
tinmely filed a Petition for Quasi-judicial Proceedings with the
Tal | ahassee- Leon County Pl anni ng Commi ssi on (Pl anni ng

Comm ssi on) contesting the approval of the site plan.

On April 27, 2007, the Planning Comri ssion referred this
matter to the Division of Adm nistrative Hearings (DOAH) to
conduct a hearing pursuant to Section 2-138 of the City' s Land
Devel opnment Code (LDC) and Article I X of the Bylaws of the
Pl anni ng Comm ssion (Bylaws). The referral was received by DOAH

on April 30, 2007.



The final hearing was initially schedul ed to begin on
July 31, 2007, but it was reschedul ed for Septenber 24-25, 2007,
at the request of the parties. At the hearing, the Cty
presented the testinony of Dwi ght Arnold, Mary Jean Yarbrough,
A u Sawyerr, and Janes Lee Thonas; Ski pper presented the
testi nony of Roger Wnn (expert in civil engineering) and Wade
Pitt (expert in local |and use planning); and the Association
presented the testinony of Rodney Cassidy, Robert Morrison,
Joseph O Neil, and Don Merkel .

The followi ng exhibits were received into evidence: Joint
Exhibits J1, J2, J3-a through J3-d, J4 through J8, J9-a through
J9-c, J10-a through J10-d, and J11 through J14; CGty’'s Exhibits
1 through 7; Skipper’'s Exhibits 1 and 2; and Petitioner’s
Exhibits 1 through 3, 7, 8, 10 through 13, 16, 19 through 21,
and 26 through 31. Petitioner’s Exhibits 4 through 6, 9, 14,
15, 17, 18, and 22 through 25, were offered into evidence, but
were not received.

The parties filed a Prehearing Stipulation on Septenber 14,
2007. The stipulated facts in that filing are interspersed
t hroughout the Findings of Fact set forth bel ow

An opportunity for public comment was provided at the final
hearing as required by the Bylaws. Public comment in opposition
to the project was presented by 16 nei ghboring property owners:

Joyce Keuling, Nancy Harper, Ral ph Frisch, Mary Mody, Dennis



Canfield, Kathy Canfield, Elizabeth Kozunplik, Kai Parker,
Martin Guttenplan, Charles EEM Watson, Amanda Lewis, G eg
Brown, Marie Bailey, Bob Lutz, Brigid Freeman, and Cheryl Ri gby.

The three-volunme Transcript of the final hearing was filed
on Cctober 9, 2007. The parties were given 10 days fromt hat
date to file proposed recomended orders (PRCs). The City and
Ski pper filed a joint PRO on Cctober 19, 2007. The Associ ation
filed a PRO on that sane date. The PROs have been given due
consi derati on.

FI NDI NGS OF FACT

A. Parties

1. Skipper is the applicant for the Type B site plan at
issue in this proceeding, No. TSP060026.

2. Ski pper owns the property on which the project will be
devel oped, Parcel ID No. 21-23-20-417-000-0 (the project site).

3. The City is the | ocal governnent with jurisdiction over
the project because the project site is located within the Gty
limts.

4. The Association is a voluntary nei ghborhood associ ation
enconpassing 343 lots in an established single-famly
resi dential nei ghborhood generally |ocated to the northeast of
the Tharpe Street/d d Bai nbridge Road intersection, adjacent to

the project site.



5. The purpose of the Association is to “preserve and
enhance the quality of life in [the] neighborhoods by taking
coordi nated action on matters whi ch advance the common good of
all residents,” and one of the Association’s objectives is to
“protect[] the neighborhood frominconpatible |and use and
rezoni ng.”

B. The Project Site

(1) Cenerally

6. The project site is located to the north of Tharpe
Street, to the east of A d Bainbridge Road, and to the west of
Monticello Drive.

7. The project site is bordered on the south by the Ad
Bai nbri dge Square shopping center. It is bordered on the north,
east, and west by the residential nei ghborhood represented by
t he Associ ation.

8. The project site consists of 13.91 acres. The western
11.11 acres of the project site are zoned R-4, Urban
Residential. The eastern 2.8 acres of the project site are
zoned RP-1, Residential Preservation

9. The project site is roughly rectangular in shape. It
is 300 feet wide (north to south) and approximtely 2,100 feet

|l ong (east to west).



10. The project site is located within the Urban Service
Area (USA) boundary. The Tall ahassee-Leon County Conprehensive
Pl an specifically encourages infill devel opnent within the USA

11. The project site is designated as M xed Use A on the
future land use map in the Conprehensive Plan. Residential
devel opnment of up to 20 units per acre is allowed within the
M xed Use A | and use category.

12. The project site has been zoned R-4/RP-1 since 1997
when it was rezoned from M xed Use A as part of the Cty-w de
rezoning of all m xed use properties. Milti-famly residential
was an all owabl e use under the M xed Use A zoning district, as
was snall -scal e commerci al .

13. The R-4 zoning is intended to function as a
“transition” between the comrercial uses to the south of the
project site and the single-famly residential uses to the north
of the project site. The R-4 zoning district allows a w de
range of residential devel opnent at a density of up to 10 units
per acre.

(2) Surrounding Zoning and Uses

14. The property to the north, east, and west of the
project site is zoned RP-1, and is developed with single-famly

resi dences.



15. The nei ghborhood adjacent to the project site is
stable and well established. Most of the homes are owner-
occupi ed, and many of the residents are retirees.

16. The property to the south of the project site is zoned
UP-1, Urban Pedestrian, and is devel oped with commercial uses,
nanely the A d Bainbridge Square shopping center

17. There is an existing stormnvater pond | ocated on the
nort hwest portion of the shopping center parcel, adjacent to the
sout hern boundary of the project site.

(3) Environnental Features on the Project Site

18. The project site is vacant and undevel oped, except for
several concrete flunmes and underground pipes |ocated in the
dr ai nage easenents that run north/south across the site. The
proj ect site has been inpacted by the surroundi ng devel opnment in
t hat househol d and yard trash has been found on the site.

19. The vegetative conmmunity on the project site is
considered to be upland hardwood forest. There are a nunber of
| arge trees on the project site, including pecan, cherry, pine,
gum and various types of oak trees. There are also various
exotic plants species on the site, such as kudzu. The
vegetative density is consistent throughout the project site.

20. The land in the general vicinity of the project site
sl opes fromsouth to north. The elevations along Tharpe Street

to the south of the project site are in 220 to 230-foot range,



whereas the el evations in the nei ghborhood to the north of the
project site approximately one-quarter of a mle north of Tharpe
Street are in the 140 to 160-foot range.

21. The elevations across the R-4 zoned portion of the
project site range froma high of 214 feet on the southern
boundary to a | ow of 160 feet on the northern boundary. The
sout hern property boundary is consistently 30 to 40 feet higher
than the northern property boundary across the entire R-4 zoned
portion of the project site.

22. The slopes are the main environnental feature of
significance on the project site. There are a total of 7.32
acres (319, 110 square feet) of regulated slopes -- i.e., severe
or significant grades -- on the project site, which is nore than
hal f of the total acreage of the site.

23. There is a ravine that runs in a northwesterly
direction across the RP-1 zoned portion of the project site.
The ravine is considered to be an altered wetl and area and/ or
al tered wat er cour se.

24. The regul ated sl opes and altered wetl and/ wat er cour se
areas on the project site were depicted on a Natural Features
I nventory (NFI) submtted in Septenber 2005, prior to submttal
of the site plan.

25. The Gty's biologists reviewed the original NFl, and

it was approved by the City on Cctober 13, 2005.



26. A revised NFI was submitted in March 2007. The
revised NFI renoved the nman- made slopes fromthe regul ated sl ope
areas, and nade ot her m nor changes based upon comments fromthe
staff of the Grow h Managenent Departnent.

27. The Gty s biologists reviewed the revised NFl, and it
was approved by the Cty on August 24, 2007.

28. The Associ ati on questioned the change in the anount of
regul ated slopes identified on the project site, but it did not
ot herwi se contest the accuracy of the NFIs.

29. Roger Wnn, the engineer of record for the project,
testified that the anount of regul ated sl opes on the project
site changed because the man-made sl opes were initially included
in the calculation but were later renoved. That testinony was
corroborated by the Janes Lee Thonms, the engi neer who
coordi nated the Growt h Managenent Departnent’s review of the
proj ect .

C. The Project

(1) Cenerally

30. The project consists of 78 townhone/ condom niumunits
in 14 two-story buil dings.

31. It was stipulated that the density of the project is
7.02 units per acre, which is considered “low density” under the
Conprehensive Plan and the LDC. The stipulated density is

calculated by dividing the 78 units in the project by the 11.11



acres on the project site in the R4 zoning district. |If the
entire acreage of the project site was used in the cal cul ation,
the project’s density would be 5.61 units per acre.

32. Al of the buildings will be |ocated on the R-4 zoned
portion of the project site. Five of the buildings (wth 21
units) will have access to Monticello Road to the east by way of
Vonci |l e Avenue. The remaining nine buildings (with 57 units)
wi |l have access to A d Bainbridge Road to the west by way of
Vonci l e Avenue. There is no vehicular interconnection between
the eastern and western portions the project.

33. There is no vehicular access to the project fromthe
north or south. However, pedestrian interconnections are
provided to the north and sout h.

34. The only devel opnent on the RP-1 zoned portion of the
project site is the extension of Voncile Avenue onto the site.
The renmi nder of the RP-1 zoned property will be placed into a
conservation easenent.

35. The Voncile Avenue extension will end in a cul -de-sac
at the eastern boundary of the R-4 zoned portion of the project
site. The extension will be constructed to neet the Cty’'s
standards for public roads, and it will conply with the Cty’s
Street Paving and Sidewal k Policy.

36. The other streets shown on the site plan are

considered private drives because they are intended to serve
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only the project. Those streets and the internal cul -de-sacs
have been designed to allow for the provision of City services -
— e.g., trash, recycling, fire -— but they do not have to neet
the Gty's Street Paving and Sidewal k Policy.

37. It was stipulated that the project is consistent with
the City's Driveway and Street Connection Regul ations, Policies
and Procedures.

38. It was stipulated that the project is consistent with
the City's Parking Standards. The Cty's Parking Standards
Committee approved tandem parki ng spaces and an increase in the
nunber of parking spaces in the project.

39. It was stipulated that the project is consistent with
the City's concurrency policies and regulations. A prelimnary
certificate of concurrency was issued for the project on
March 9, 2007.

40. It was stipulated that the project is consistent with
the Gty s requirenents for utilities -- e.g., water, sewer,
stormnat er, electricity, gas, cable -- and infrastructure for
those utilities. However, the Association still has concerns
regardi ng various aspects of the project’s stormater managenent
system See Part D(3), bel ow

(2) Site Plan Application and Revi ew

41. On August 4, 2005, the Cty issued Land Use Conpliance

Certificate (LUCC) No. TCC060219, which determ ned that 94
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multi-famly residential units could be devel oped on the R-4
zoned portion of the project site.

42. The LUCC noted that the RP-1 zoned portion of the
project site “is not eligible for nulti-famly devel opnent,” and
that the “[a]ttainnent of the full 94 units on the R4 zoned
property may be limted by the presence of regul ated
environnental features that will be determ ned via an approved
Nat ural Features Analysis [sic].”

43. On March 10, 2006, Skipper submtted a Type B site
pl an application for the project. The initial site plan
included 82 nmulti-famly units in 13 buil dings; an extension of
Heat her Lane onto the project site to provide vehicul ar access
to the north; vehicular access to the west by way of Voncile
Avenue; and no vehicul ar access to the east.

44. The Tal | ahassee-Leon County Pl anni ng Depart nent
(Planning Departnment) and other City departnments expressed
concerns about the initial site plan in nmenoranda prepared in
advance of the April 10, 2006, DRC neeting at which the site
pl an was to be considered.

45. A nunber of nei ghboring property owners submtted
letters to the DRC and other City departnents detailing their
concerns about the project. A nunber of neighboring property

owners al so sent “petitions” to Skipper urging himto reduce the
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density of the project and to construct single-famly detached
units rather than nmulti-famly units.

46. The DRC “continued” -- i.e., deferred consideration of
-- the site plan at its April 10, 2006, neeting as a result of
the concerns expressed by the City departnents. The site plan
was al so “continued” by the DRC at each of its next 10 neeti ngs.

47. Ski pper submtted a revised site plan in February 2007
that reduced the nunber of units in the project from82 to 78;
elimnated the extension of Heather Lane onto the project site;
added t he connection to Voncile Avenue on the east; and nade
ot her changes recomended by City staff.

48. It is not unusual for a site plan to be revised during
the DRC revi ew process. Indeed, M. Wnn testified that it is
“very unconmon” for the initial version of the site plan to be
approved by the DRC and that the approved site plan is typically
an “evolution” of the initial site plan. That testinony was
corroborated by the testinony of Dm ght Arnold, the Gty s |and
use and environnmental services adm nistrator.

49. The City departnents that reviewed the revised site
pl an -- growth managenent, planning, public works, and utilities
-- each recommended approval of the site plan with conditions.

A total of 21 conditions were recommended, many of which were

standard conditions inposed on all site plans.
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50. The DRC unani nously approved the site plan with the 21
conditions recomended by the City departnents at its neeting on
March 26, 2007.

51. The DRC was aware of the nei ghborhood’ s objections to
the project at the tinme it approved the site plan. M. Arnold,
testified that the Growth Managenent Departnent was
“extraordinarily careful” inits review of the site plan as a
result of the nei ghbor hood s concerns.

52. The site plan received into evidence as Joint Exhibit
J13 is an updated version of the revised site plan submtted in
February 2007. It incorporates all of the DRC conditions that
can be shown on the site plan. For exanple, the updated site
pl an shows the “stub-out” at the southern property boundary and
t he pedestrian interconnections requested by the Pl anning
Departnment as well as the appropriately designated handi capped
par ki ng spaces requested by the Public Wrks Departnment.

53. The site plan review process typically takes six
months, but M. Arnold testified that the process can take
| onger dependi ng upon the nunber of issues that need to be
addressed. M. Arnold testified that there is nothing unusua
about the one-year period in this case between the submttal of

the site plan and its approval by the DRC
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D. |Issues Raised by the Associ ation

54. The primary issues raised by the Association in
opposition to the project are the alleged inconpatibility of the
proposed multi-fam |y devel opnent with the surroundi ng single-
fam |y nei ghborhood; concerns about increased traffic in and
around t he nei ghborhood; concerns relating to the design of the
project’s stormnat er managenent system and the potential for
stormnater run-off fromthe project to cause flooding in the
nei ghbor hood; and the all eged i nadequate protection of the
environmental ly sensitive features on the project site.

55. The public coment presented at the final hearing
generally focused on these sane issues, but concerns were also
rai sed regarding the potential for increased crine and decreased
property val ues i n the neighborhood if coll ege-aged students
nove into the proposed nmulti-famly units on the project site.

(1) Conpatibility

56. Protecting the integrity of existing residential
nei ghbor hoods from i nconpati bl e devel opnent is a specifically
enphasi zed “growt h managenent strategy” in the Land Use El enent
of the Conprehensive Pl an.

57. Policy 2.1.1 [L] of the Conprehensive Plan pronotes
the protection of “existing residential areas from encroachnent
of inconpatible uses that are destructive to the character and

integrity of the residential environnent.”
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58. Paragraph (c) of Policy 2.1.1 [L] requires the
adoption of |and devel opnent regulations to limt future higher
density residential devel opnent adjoining | ow density
residential areas. Such limtations “are to result in effective
vi sual and sound buffering (either through vegetative buffering
or other design techni ques) between the higher density
residential uses and the |ow density residential uses; [and] are
to di scourage vehicular traffic to and fromhi gher density
residential uses on |ow density residential streets.”

59. These Conprehensive Plan provisions are inplenented
t hrough the buffering requirenents in LDC Section 10-177, which
requi res | andscaping and fencing to be installed between
potentially inconpatible | and uses. The width of the buffer and
t he amount of the | andscapi ng required vary dependi ng upon the
proposed and existing |and uses.

60. The multi-fam |y devel opment proposed in the project
at 7.02 units per acres is not inherently inconpatible wth the
exi sting single-fam |y nei ghborhood surroundi ng the project
site. Indeed, as noted above, both uses are considered | ow
density under the LDC and t he Conprehensive Pl an.

61. Milti-famly residential devel opnent on the project
site furthers the intent of the R4 zoning district in that it
provides for a “transition” between the commercial uses in the

A d Bai nbridge Square shopping center to the south of the
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project site and the single-famly residential neighborhood to
the north of the project site.

62. The Pl anni ng Departnent expressed concerns about the
initial site plan’s conpatibility with the surrounding
nei ghborhood in its March 24, 2006, nenorandumto the DRC. The
menor andum r ecommended that the project be redesigned -- with a
| ower density and/or clustered single-famly lots or townhones -
- in an effort to make it nore conpatible with the surroundi ng
nei ghbor hood. The Pl anni ng Departnent does not have the
authority to require a project to be redesigned; it can only
recommend that the devel oper consider alternative designs.

63. The Pl anni ng Departnent does not have conpatibility
concerns with the revised site plan. Indeed, Mary Jean
Yar brough, a senior planner with 10 years of experience with the
Pl anni ng Departnent, testified that “the site plan has changed
significantly fromthe first submttal” and that it now “neet[s]
the conpatibility requirenments of the conprehensive plan.”

64. Simlarly, Wade Pitt, an expert in local |and use
pl anning, testified that the project neets the conpatibility
requi renents in the Conprehensive Plan and the LDC. M. Pitt
also testified the project furthers the intent of the R-4 zoning
district by providing a transition between the commercial uses
to the south of the project site and the single-famly

residential uses to the north of the project site.
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65. Some of the changes in the site plan nentioned by Ms.
Yar brough that led to the Planning Departnment no | onger having
conpatibility concerns with the project were the elimnation of
t he Heather Lane interconnection; the reduction in the nunber of
units in the project; the reduction in the size of the eastern
stormvat er pond; the inclusion of buffers in the project; and
the elimnation of the road through the project, which allowed
for nore extensive conservation areas in the central portion of
the project site.

66. A Type D buffer is required where, as here, the
existing use is single-famly and the proposed use is nulti-
famly. The width of a Type D buffer can range from 30 to 100
feet, but the wider the buffer, the less |andscaping that is
required.

67. The site plan includes a 30-foot w de buffer along the
project site's northern and western property lines, as well as
al ong the eastern border of the R-4 zoning district on the
project site.?!

68. The 30-foot Type D buffer is required to contain at
| east 12 canopy trees, six understory trees, and 36 shrubs for
every 100 linear feet of buffer. The northern boundary of the
R-4 zoned portion of the project site is approxinmately 1,600
feet I ong, which nmeans that there will be approxi mately 864

plants -- 192 canopy trees, 96 understory trees, and 576 shrubs
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-- in the buffer between the proposed nulti-famly units and the
nei ghborhood to the north of the project site.

69. The Associ ation contends that a 60-foot Type D buffer
shoul d have been required. However, Ms. Yarbrough persuasively
testified that the 60-foot buffer actually provides |ess
buffering because it is not required to be as densely vegetated
as the 30-foot buffer provided on the site plan.

70. Portions of the buffer shown on the site plan overlap
t he designated conservation areas that will be subject to the
conservation easenment on the project site. M. Arnold testified
that it is not uncommon for buffers to overlap conservation
ar eas.

71. The conservation areas wll be disturbed in those
areas where the trees and shrubs are planted to conply with the
| andscapi ng requirenents for the buffer.

72. An eight-foot high fence will be constructed al ong the
northern and western property lines. The site plan shows the
fence several feet inside the property line, within the
desi gnated conservation areas. However, M. Arnold and Gty
bi ol ogi st Rodney Cassidy testified that the fence will have to
be pl aced outside of the conservation areas along the property
l'ines.

73. LDC Section 10-177(f)(5) does not inpact the placenent

of the fence on the property line as the Association argues in
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its PRO. That code section requires planting materials to be
| ocated on the outside of the fence “[w hen residential uses
buf fer agai nst other uses.” Here, the residential uses on the
proj ect are not being buffered against “other uses”; they are
bei ng buffered against the sane type of use, residential.

74. None of the six buildings on the northern side of the
project site directly abut the buffer. Only one of the
buildings is closer than 40 feet fromthe northern property
line, and three of the buildings are as nuch as 80 feet fromthe
northern property line.

75. The only devel opnment actually abutting the 30-foot
buffer is the retaining walls for the stormnater nmanagenent
ponds. The walls will be covered with vines to mnimze their
aest hetic inpact on the adjacent properties.

76. It is not necessary that the trees and shrubs in the
buffer reach maturity before a certificate of occupancy is
issued; all that is required is that the appropriate type and
nunber of trees and shrubs are pl anted.

77. The project is adequately buffered fromthe existing
single-famly residences to the north and west of the project
site. The buffer requirenents in the LDC have been net.

78. In addition to the | andscaped buffer and fence,

i npacts of the project on the surroundi ng nei ghborhood have been

mtigated by the placenment of parking on the interior of the

20



site and by the elimnation of the Heather Road interconnection
that was in the initial site plan, which would have directed
more traffic fromthe project onto the nei ghborhood streets.

79. In sum the nore persuasive evidence establishes that
the project is not inherently inconpatible with the surrounding
single-famly uses and that its inpacts on the surroundi ng
nei ghbor hood have been mtigated as required by the LDC. Thus,
there is no basis to deny the site plan based upon the
inconpatibility concerns raised by the Associ ation.

(2) Traffic Concerns

80. There is currently considerable traffic on Ad
Bai nbri dge Road, particularly during rush hour. This makes it
difficult for residents of the neighborhood north of the project
site to turn left onto A d Bainbridge Road from Joyner Drive.

81. The amount of traffic on A d Bainbridge Road is in no
way unique. There are many streets in the Cty that have
simlar amounts of traffic, particularly during rush hour.

82. Vehicles leaving the project will utilize Voncile
Avenue, Joyner Drive, and Monticello Drive to access Ad
Bai nbri dge Road or Tharpe Street. Those streets are considered
col l ector roads, not |ocal streets.

83. The nunber of vehicles expected to utilize the |ocal
streets in the neighborhood to the north of the project site

will not be significant froma traffic engi neering perspective.
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84. The initial version of the site plan showed Heat her
Lane being extended onto the project site and connected with a
street running through the project. This interconnection, which
is no longer part of the site plan, would have increased the
anount of traffic on the surroundi ng nei ghborhood streets
because Heat her Lane runs through the m ddl e of the nei ghborhood
to the north of the project site.

85. There are expected to be less than 50 trips entering
the eastern portion of the project during the afternoon peak
hour, and |l ess than 20 trips entering the western portion of the
project during the afternoon peak hour. The exiting trips
during the afternoon peak hour are expected to be about half
t hose anounts.

86. The nunber of trips generated by the project fall
bel ow t he one percent or 100 trip threshold in the Cty’'s
concurrency regul ations.

87. A prelimnary certificate of concurrency,

No. TCMD60026, was issued for the project on March 9, 2007,
indicating that there will be adequate capacity of roads (and
other infrastructure) to serve the project. No credible
evidence to the contrary was presented.

88. LDC Section 10-247.11 requires properties in the R-4
zoning district to have vehicul ar access to collector or

arterial streets if the density is greater than eight units per
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acre. Were, as here, the density of the project is |less than
ei ght units per acre, vehicular access to |ocal streets is
permtted. |In any event, as noted above, access to the project
site is by way of Voncile Avenue, which is considered a
col | ector road.

89. In sum there is no basis to deny the site plan based
upon traffic concerns because the project satisfies the Gty's
traffic concurrency requirenents.

(3) Stormnat er Managenent/ Fl oodi ng Concerns

90. Currently, stormwater run-off fromthe project site
fl ows uncontrolled across the site, down the slope towards the
nei ghborhood to the north that is represented by the
Associ at i on.

91. The nei ghborhood had severe flooding problens in the
past. The City resolved those problens by reconfiguring the
st ormnvat er managenent system and constructing several stornwater
ponds in the nei ghborhood.

92. The Association is concerned that the stormwater run-
off fromthe project will cause flooding in the nei ghborhood.
The Associ ation al so has concerns regarding the design of the
stormnvat er ponds and their proximty to the nei ghborhood.

93. The project site is located in the upper reaches of a
closed basin. As a result, the project’s stormater managenent

systemis subject to the additional volune control standards in

23



LDC Section 5-86(e), which requires the volunme of post-
devel opment stormwater run-off fromthe site to be no greater
t han pre-devel opnent run-off.

94. The project’s stormvater managenent system provi des
vol ume control, rate control, and water quality treatnent. The
system conplies with all of the design standards in LDC Section
5-86, including the additional closed basin standards in
paragraph (e) of that section.

95. The project will retain all post-devel opnent
stormnvater run-off on site by capturing it and routing it to two
stormvat er ponds | ocated in the north central portion of the
project site. Stormmater run-off will be captured by roof
collectors on the buildings and inlets on the streets and then
routed to the stormwat er ponds through underground pipes.

96. The two stormnater ponds are designed with retaining
walls on their north/downhill sides. The walls will have a
spread footing, which was a design change recommended by M.
Thomas to i nprove the functioning of the ponds. The walls wll
be eight to nine feet at their highest point, which is | ess than
the 15-foot maxi num al |l owed by LDC Section 5-86(f)(7), and they
will be covered with vegetation as required by that section.

97. Access to the stormwater ponds for naintenance is

provi ded by way of the 20-foot w de “pond access” easenents
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shown on the site plan for each pond. These easenents neet the
requi rements of LDC Section 5-86(Qg)(2).

98. The stormnater ponds are roughly rectangul ar in shape,
rather than curvilinear. The shape of the ponds is a function
of the retaining walls that are required because of the sl oping
proj ect site.

99. The stormmater ponds have been visually integrated
into the overall |andscape design for the site “to the greatest
extent possible” as required by LDC Section 5-86(f)(10). The
south side of the ponds will be contoured with |andscapi ng, and
the walls around the ponds will be covered wi th vegetation.

100. The final design of the stormnater ponds and the
retaining walls is evaluated during the permtting phase, not
during site plan review. The walls nust be designed and
certified by a professional engineer, and the construction plans
submitted during the permtting phase will include a detailed
anal ysis of the soil types on the site to determ ne the
suitability of the walls and to ensure the proper functioning of
t he ponds.

101. The project’s stormvater managenent systemw ||l al so
coll ect and control the overflow stormmvater run-off fromthe
exi sting stormmvater pond on the A d Bai nbridge Square shoppi ng
center site. That run-off currently overflows out of an

exi sting catch basin on the eastern portion of the project site
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and flows uncontrolled across the project site, down the sl ope
at arate of 6.7 cubic feet per second (CFS). After the project
i s devel oped, that run-off will flow out of a redesigned catch

basin at a rate of 0.5 CFS, down the slope through a

conservation area, to a graded depression area or on the

sunp
northern property line, and ultimately to the existing
st or mvat er nanagenent system al ong Heat her Lane.

102. M. Arnold and M. Cassidy testified that the reduced
fl ow down the slope will benefit the conservation area by
reducing erosion on the slope. M. Cassidy further testified
t hat he was not concerned with the flow through the conservation
easenent formng a gully or erosion feature or otherw se
altering the vegetation in that area, and that potential inpacts
coul d be addressed in a managenent plan for the conservation
area, if necessary.

103. The stormwat er ponds and ot her aspects of the
project’s stormvater managenent systemw || be privately owned
and mai ntai ned. However, the operation and nai ntenance of the
systemw |l be subject to a permit fromthe Cty, which nust be
renewed every three years after an inspection. The City can
i npose special conditions on the permt if deened necessary to
ensure the proper maintenance and function of the system

104. The nore persuasive evidence establishes that the

project’s stormvater managenent systemneets all of the
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applicable requirenents in the LDC. On this issue, the
testinmony of M. Thomas and M. Wnn was nore persuasive than
the stormnvater-rel ated testinony presented on behalf of the
Associ ation by Don Merkel. M. Merkel, a former engineer,
“eyebal l ed” the project site and the proposed stormat er
managenent system he did not performa detail ed analysis or any
cal cul ations to support his criticisnms of the project’s
st or mvat er nanagenent system

105. In sum there is no basis to deny the site plan based
upon the stormnat er nmanagenent/fl oodi ng concerns raised by the
Associ ati on.

(4) Protection of Environnental Features on the Project Site

106. The NFI is required to depict all of the regul ated
envi ronnmental features on the site, including the regul ated
sl opes. The revised NFlI approved by the City in August 2007
accurately depicts the environnentally sensitive features on the
project site.

107. The environnmental features regulated by the Cty
i ncl ude “severe grades,” which are slopes with grades exceedi ng

20 percent, and “significant grades,” which are slopes with 10
to 20 percent grades.
108. The project site contains 5.74 acres (250,275 square

feet) of “significant grades” and 1.58 acres (68,835 square

feet) of “severe grades.” Those figures do not include man- nade
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sl opes in the existing drai nage easenments across the site, which
are not subject to regulation.

109. There are 0.76 acres (33,056 square feet) of severe
grades on the R-4 portion of the project site that are regul ated
as significant grades because of their size and location. Thus,
there are a total of 6.50 acres (283,331 square feet) of sl opes
regul ated as significant grades on the project site.

110. LDC Section 5-81(a)(1)d. provides that 100 percent of
severe grades nust be protected and placed in a conservation
easenent, except for severe grades that are | ess than one-
guarter of an acre in size and |located within an area of
significant grades that are regul ated as significant grades.

111. LDC Section 5-81(a)(2)d. provides that a m ni num of
50 percent of significant grades nust be |left undisturbed and
pl aced in a conservati on easenent.

112. LDC Section 5-81(a)(2)d.1. provides that the
significant grades to be protected are those areas “that provide
the greatest environnmental benefit as deternmi ned by the director
[of growth managenent] (i.e., provides downhill buffers,
protects forested areas, buffers other protected conservation or
preservation areas, or provides other simlar environnental
benefits).”

113. The Environnental Inpact Analysis (EIA) included with

the site plan shows that 100 percent of the severe slopes that
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are regul ated as such are protected and will be placed in a
conservati on easenent.

114. The ElIA shows that a total of 3.05 acres (133,002
square feet) of the significant grades on the project site wll
be inpacted. That figure is 46.9 percent of the total
significant grades on the project site, which neans that 53.1
percent of the significant grades will be undi sturbed and pl aced
into a conservation easenent.

115. It is not entirely clear what environmental benefit
is provided by sonme of the smaller conservation areas shown on
the site plan, such as those between several of the buil dings,
but M. Cassidy testified that he took the criteria quoted above
into consideration in determining that the site plan neets the
applicabl e code requirenents and is “approvable.” Moreover, M.
Arnold testified that simlar “small pockets” of conservation
areas are located in other areas of the City and that fencing or
ot her appropriate neasures can be taken to ensure that the areas
are not disturbed.

116. The EIA will be approved sinultaneously with, and as
part of the site plan.

117. The conservation easenent is not required during site
pl an review. Rather, LDC Section 5-81(b) requires the easenent
to be recorded no | ater than 30 days after conmencenent of site

wor k aut hori zed by an environnental permt.
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118. LDC Section 5-81(a)(2)d.1. provides that devel opnent
activity in the area subject to the conservation easenent is
prohi bited, except for “vegetati on managenent activities that
enhance the vegetation and are specifically allowed in a
veget ati on managenent plan approved by the director [of growth
managenent].”

119. LDC Section 5-81(b) provides that a managenent pl an
for the area subject to a conservation easenent “may be approved
provided the activity does not interfere with the ecol ogi cal
functioning of the conservation or preservation area and the
activities are limted to designs that mnimze inpacts to the
vegetative cover.” That section further provides that the
managenent plan is to be approved “during the [EIA].”

120. M. Cassidy testified that an approved managenent
plan is required in order to plant trees in a conservation area.
He further testified that inpacts related to the construction of
the buffer fence could be addressed in the managenent plan, if
necessary.

121. No nanagenent plan has been prepared or approved for
the project even though there will be planting in the
conservation areas that overlap the 30-foot Type D buffer

122. In sum nore persuasive evidence establishes that the
regul ated environnentally sensitive features on the project site

are accurately depicted in the NFl; that the required anmounts of
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regul ated sl opes are protected on the site plan; and that,
subj ect to approval of a managenent plan for the plantings in
the buffer as part of the EIA the project conplies with the
requirenments of the LDC relating to the protection of
environnmental |y sensitive features.

E. O her |ssues

123. The final hearing was properly noticed, both to the
parties and the general public. Notice of the final hearing was

published in the Tall ahassee Denocrat on Sept enber 9, 2007.

124. An opportunity for public coment was provided at the
final hearing, and 16 nei ghboring property owners spoke in
opposition to the project.

125. A nunber of the concerns raised by the Association
and the nei ghboring property owners who spoke at the hearing are
permtting or construction issues, not site plan issues. For
exanpl e, issues related to the engineering specifications for
the stormmater pond retaining walls and issues related to the
protection of the conservation areas from construction inpacts
will be addressed and nonitored as the project noves through the
permtting process. M. Arnold testified that Association and
nei ghboring property owners are free to provide input and
express concerns on those issues to the appropriate City
departnents as the project noves through permtting and

construction.
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CONCLUSI ONS OF LAW

126. DOAH has jurisdiction over the parties to and subject
matter of this proceeding pursuant to LDC Section 2-138. See
al so Bylaws, art. IX 8§ 1.

127. The Pl anning Conm ssion is responsible for taking
final action on the site plan for the project based upon the
record devel oped at the final hearing and this Reconmended
Order. See Bylaws, art. IX, 8 1(b)1.b.

128. Ski pper has the initial burden of proof in this de
novo proceeding. See Bylaws, art. IX, 8 5. |If Skipper presents
conpet ent evidence supporting approval of the site plan, then
t he burden shifts to the Association to “rebut the evidence
subm tted by [Skipper].” I1d.

129. In order to “rebut” the evidence submtted by
Ski pper, it is not enough for the Association to sinply present
conpet ent evidence in support of its position. Rather, to neet
its burden of proof under the Byl aws, the evidence presented by
t he Associ ation nust be found nore persuasive than the evidence
presented by Ski pper and the City in support of the project

130. The Association was provisionally determ ned to have
standing to participate in this proceeding, but it was required

to prove its standing at the final hearing. See Bylaws, art.

X, 8 1(j) and (m.
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131. The Association proved its standing. The evidence
presented at the final hearing establishes that nenbers of the
Associ ati on own property abutting the project site; that traffic
fromthe project will utilize the streets in and around the
nei ghbor hood represented by the Association; that the
nei ghborhood is i medi ately downhill fromthe project site and
could be at risk for flooding if stormnater run-off is not
properly retained on the project site; and that the relief
sought by the Association in this proceeding is consistent with
t he purpose of the Association and is of the type appropriate
for a nei ghborhood association to seek on behalf of its menbers.
See al so Respondents’ Joint PRO at T 68 (“Petitioners [sic]
proved their standing at hearing.”)

132. Site plan approval s are governed by LDC Section 9-
153, whi ch provides:

I n deci di ng whet her to approve, approve with
conditions, or deny a site plan, the entity
with authority to render such a decision

shal | detern ne

(1) Wether the applicable zoning
standards and requirenments have been net.

(2) VWhether the applicable criteria of
chapter 5 of this Code have been net.

(3) Wether the requirenents of other
appl i cabl e regul ati ons or ordi nances which
i npose specific requirenments on site plans
and devel opnent have been net.
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133. Wth respect to LDC Section 9-153(1), the nore
per suasi ve evi dence establishes that the site plan neets the
appl i cabl e zoni ng standards and requirenents. The project is
| ow density infill devel opnent | ocated within the USA; its
density is less than the maximumallowed in the R4 zoning
district; and it contains the required buffers.

134. Wth respect to LDC Section 9-153(2), the nore
per suasi ve evi dence establishes that the site plan neets the
appl i cabl e environnental managenent criteria in LDC Chapter 5.
The environnental ly sensitive features on the project site were
properly identified on the revised NFl; all of the severe grades
and nore than 50 percent of the significant grades on the
project site are being preserved, as required; conservation
easements will be placed on all of the environnmentally sensitive
areas not inpacted by the proposed devel opnent, including al nost
the entire RP-1 zoned portion of the site; and the stornmnater
managenment system neets the closed basin requirenents in that
post - devel opnent run-off fromthe project site will not exceed
t he pre-devel opnent run-off.

135. That said, the approval of the site plan should be
further conditioned on the approval of a managenent plan for the
conservation areas that will be disturbed through the plantings
required in the Type D buffer. See LDC § 5-81(b) (requiring the

managenment plan to be approved as part of the EIA which
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according to M. Arnold, is approved sinultaneously with the
site plan).

136. Wth respect to LDC Section 9-153(3), the nore
per suasi ve evi dence establishes that the site plan neets the
requi rements of all other regulations applicable at this stage
of devel opnment review For exanple, the project is consistent
with the Gty s concurrency policies and regulations; the Gty's
Driveway and Street Connection Regul ations, Policies and
Procedures; the City s parking standards; and the Cty's
requi rements for utilities and infrastructure.

137. In sum Skipper net its burden to prove that the site
pl an neets the requirenments of LDC Section 9-153. The evidence
presented by the Association in opposition to the project failed
to rebut the evidence presented by Skipper and the Gty.

138. That said, the undersigned is not unsynpathetic to
the concerns raised by the Association and the nei ghboring
property owners who spoke at the final hearing. Certainly, it
woul d have been better for all concerned if the parties could
have reached an am cable resolution of this case. However, it
is not the undersigned’'s role to craft an alternative site plan
or sonme other sort of equitable resolution of the parties’

di spute where the evidence establishes that the site plan put

forth by Skipper neets the applicable regulatory requirenents.
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RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED t hat the Pl anni ng Conmi ssi on approve the Type B
site plan for the Park Terrace Townhones project, subject to the
21 conditions recomended by the DRC and additional conditions
requiring:

1. the eight-foot high buffer fence to be located on the
property lines, outside of the designated conservation areas;
and

2. a managenent plan to be approved for the conservation
areas that will be disturbed through the plantings required in
the Type D buffer.

DONE AND ENTERED this 7th day of Novenber, 2007, in

Tal | ahassee, Leon County, Flori da.

//KM/M

T. KENT WETHERELL,

Adm ni strative LaM/Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 7th day of Novenber, 2007.
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ENDNOTE

'/ A 10-foot wide buffer is proposed on the southern property
line, adjacent to the O d Bainbridge Square shopping center.
The Association did not take issue with that buffer, and it
appears to be consistent with the Type B buffer standards
requi red between new nulti-fam |y devel opnment and exi sting
commerci al uses.
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
10 cal endar days fromthe date of this Recomended Order. See
Pl anni ng Conmi ssion Bylaws, art. IX 8 10(a). Exceptions to this

Recommended Order should be filed with the Cerk of the Planning
Conmi ssion. |d,.
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